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by the restrictive term of the lease. Baily v. De Crespigny, L. R. 4 Q. B. 180. 
But does it necessarily follow that the whole lease is at an end or void, as 
said by some courts? Should such illegality of performance any more than 
drop such restrictive provision out of the lease? The lessee would then be 
left free to use the premises for any lawful purpose. If the whole lease is to 
be treated as at an end, must it not be on the theory that a condition to that 
effect is to be implied? As to whether there is sufficient reason for reading 
such a condition into such leases there may well be differences of opinion. 
It is not surprising then, as pointed out above, that the cases are not agreed ; 
but it is believed that the cases holding the lessee completely discharged at 
least have gone on unsound grounds. 

In support of the view that the lessee should be relieved Hooper v. Muel- 
ler, (1909), 158 Mich. 595, is apt to be cited. There it was held that the pro- 
visions of the "local-option law" having become operative in the county in 
which were saloon premises held by defendant as lessee, he was released from 
the obligation of paying rent. It must be observed that the lessors had there 
agreed "that in case they are unable to furnish, that is, secure, for the said 
second parties, or the tenant of said parties, two sufficient bondsmen required 
by law in case of retail dealers in malt and spirituous liquors, at second 
parties's own proper expense, however, then this lease shall be and become 
void". The vote in favor of local option having made it impossible for the 
lessors to furnish such bondsmen, the lease by its very terms was void, and 
the court so held. The case, then, does not furnish any ruling whatever on 
the main question under discussion. The Arkansas court, however, in Kahn 
v, Wilhelm, supra, failed completely to appreciate what the court had to 
decide in Hooper v. Mueller. R. W. A. 

Mitigation of Damages in Breach op Contract — Duty to Accept Offer 
of Defaulting Contractor.— There has been a decided reluctance on the 
part of some courts to apply the doctrine of mitigation of damages to the 
extent of requiring the injured party to accept delayed or altered perform- 
ance offered by the defaulting contractor after breach. Thus, in the recent 
case, Coppola v. Harden, Orth & Hastings Co., (111. 1917), 118 N. E. 409, 
where the sale was on 60-day credit and the vendor's offer after breach to 
sell for cash was refused, the court declined to rule that the vendee's recov- 
ery would be merely the amount of interest for the period of credit on the 
sums involved. Other courts, however, have put the defaulter on the same 
plane as any other offeror on the market. An early case suggested that a 
discharged employee would be obliged to re-enter his master's service in 
order to reduce the damage. Saunders v. Anderson, 2 Hill Law, (S. C), 486. 
This dictum was followed in Birdsong v. Ellis, 62 Miss. 418. And the same 
conclusion was reached in: Squire v. Wright, 1 Mo. App. 172; Hamill v. 
Foute, 51 Md. 419; Bigeloiv v. Amer. Forcite Powder Mfg. Co., 39 Hun 599. 
That a lessee must accept the premises offered after breach of contract of 
lease was held in : Hodges v. Fries & Co., 34 Fla. 63 ; Huntington Co. v. 
Parsons, 62 W. Va. 26. The idea was given a decided impetus by the deci- 
sion of Lurton, J. (under facts analogous to those of the instant case) in 
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Lawrence v. Porter, 63 Fed. 62, 26 L. R. A. 167, which derived its authority 
from Deere v. Lewis, 51 111. 254 and the dictum in Warren v. Stoddart, 105 
U. S. 224. But subsequent decisions have created much confusion in trying 
to straight-jacket the rights of the parties to fit the words 'waiver* and 'sub- 
stitution' and fixed rules of law instead of considering the fundamental rights 
in the matter of reasonable mitigation. 

Campfield v. Saner, 189 Fed. 576, 38 L. R. A. (N. S.) 837 held that an 
offer conditional on waiver of the right to damages for the breach did not 
have to be accepted. See also Coulter v. Thompson Lumber Co., 142 Fed. 
706 and Hirsch v. Ga. etc. Co., 169 Fed. 578; Whitmarsh v. Little field, 46 
Hun 418. But what is this waiver in contracts? Acceptance of perform- 
ance after breach creates a waiver which is in reality a new contract. Ewart 
on Waiver Distributed, 124 et seq. The waiver, however, is only of the 
right to treat the contract as discharged; the right of action for damages 
subsists. Garfield Co. v. Ry., 166 Mass. 119; Bowers on Law of Waiver, 35. 
Therefore, even though the defaulter's offer is point blank without any men- 
tion of mitigation, an acceptance would not waive the right to recover for 
the breach. The main objection raised by the court in the instant case is 
thus obviated. However, an offer may be couched in such terms as to make 
it conditional on express waiver of the right of action by the offeree; and 
Cooley, J. in Moore v. Detroit Locomotive Works, 14 Mich. 266 held that 
resumed performance by the offeror is adequate consideration for such 
waiver. This seems to be nothing other than an accord and satisfaction. 
Acceptance of such an offer, then, is truly dangerous. Creve Coeur Lake 
Ice Co. v. Tamm, 90 Mo. App. 189. But there is no good reason why it 
should be declared unreasonable as a matter of law. Waiver is no exception 
to the principle that the contract should be sent to the jury "for their con- 
sideration in determining respondent's duty as to his acceptance of such 
offered contract under all the circumstances". Waldrip v. Hill, 70 Wash. 187. 

The state courts have also labored under the impression that to require 
the acceptance of the delinquent's offer would force a substitution of a con- 
tract made by the courts for one made by the parties. Krebs Hop Co. v. 
Livesley tendered the reason that "where a new contract is made by the par- 
ties in regard to the same subject-matter, which entirely supersedes the first 
contract, no action can be maintained on a ground of a breach of the first 
contract." 59 Ore. 586 at 589. The fallacy here is that there is no such 
thing as substitution after breach — indeed, the case cited as authority in the 
Krebs opinion involved substitution before breach. After a right of action 
accrues it can be replaced only by a release or an accord and satisfaction ; 
any other subsequent agreement will not prejudice the remedy. McKnight 
v. Dunlop, 5 N. Y. 537. The substitution theory must lead to the absurd 
conclusion that every subsequent agreement is presumptively an accord 
and satisfaction. There is another way of answering the objection. No one 
would contend that a contract with a third person made in pursuance of an 
attempt to mitigate would substitute the original agreement. Nor would 
another contract with the defaulter, but wholly disconnected with the old, 
substitute that contract. Nebraska Bridge, etc. Co. v. Owen Comvay & Sons, 
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127 Iowa 237. The contract with the delinquent might, therefore, be consid- 
ered as a disconnected contract — an agreement entered into in an attempt to 
mitigate damages by purchase from the offeror as one on the market. 

Several objections of policy have also been raised. In Creve Coeur Lake 
Ice Co. v. Tamm, supra, it was recognized that the injured party had a just 
resentment which he could nurture against one who broke a contract, con- 
sequently he could refuse the offer. To lend sanction to such an argument 
would be to uproot the entire doctrine of mitigation of damages that if the 
party entitled to the benefit of the contract can protect himself from a loss, 
arising from a breach, at a trifling expense or with reasonable exertions he 
must do so. Miller v. Mariner's Church, 7 Me. 51. The conclusion would 
inevitably be that the injured party would not even have to purchase from 
a third person. A late case, reiterating Lawrence v. Porter, very ably an- 
swered this contention. The court declared that the injured party should not 
be permitted to adopt a course "possibly dictated by a desire to injure an- 
other rather than save himself. A breach of contract entitles the injured 
party to be compensated for such loss thereby entailed upon him as he can- 
not avoid by the exercise of reasonable care, but is not to be made use of 
by him as an opportunity to gratify a feeling of resentment by inflicting un- 
necessary hardship upon the party in default. The law sustains his claim to 
compensatory damages, but does not give him the election to make them 
punitive". Borden & Co. v. Vinegar Bend Lumber Co., 7 Ala. App. 335. 
To the same effect see: Borden & Co. v. Vinegar Bend Lumber Co., 2 Ala. 
App. 354; Birdsong v. Ellis, supra; Hurxthal v. Boom Co., 53 W. Va. 87, 
102; Manhattan City Interurban Ry. Co. v. General Electric Co., 226 Fed. 
173. To be sure a party might reasonably be expected to refuse another 
offer from a contractor who has been guilty of reprehensible conduct in 
creating undesirable circumstances. Levin v. Standard Fashion Co., 16 Daly 
(N. Y) 404. But this is a question for the jury on the matter of the reason- 
ableness of the required mitigation. The court should not be over-zealous 
in its paternal protection to the innocent contractor. 

But it is further asked: "What security is there that the second agree- 
ment will not be treated as lightly as the first?" The answer here is that 
the argument would militate with equal force against permitting any accord 
and satisfaction or disconnected contract; the fact that these are allowed 
indicates that the argument has no weight. For, might not an accord and 
satisfaction be broken as easily as the contract for which it is a satisfaction? 

Coxe Bros. & Co. v. Anoka, etc. Co., 87 Minn. 56, and Campfield v. Sauer 
put a further limitation on the doctrine of Lawrence v. Porter. The court 
in the Coxe case said that the latter case could not apply "because there was 
not testimony tending to show that the same quality of coal was 'not pur- 
chaseable from other parties', — a qualification mentioned in the Lawrence 
case". The writer after carefully examining Lawrence v. Porter has been 
able to find no such qualification. The conclusion in the Coxe case was 
reached no doubt by a reading of the syllabus in L. R. A. from which the 
quotation is copied verbatim. The language of Lurton, J. in Lawrence v. 
Porter cannot be taken to be more than a refutation of the resentment argu- 
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ment for he says, in discussing the theory of Warren v. Stoddart, that the 
buyer would have to accept if the duty to mitigate by replacement required 
him to buy from the delinquent seller "if the article can be obtained only 
from him, or because he offers it cheaper than it can be obtained from 
others?'. It seems then that a mere unimportant circumstance has been made 
a condition by the later decisions. 

The solution seems to lie in the abandonment of the forced distinctions 
between waiver, substitution, and mitigation. The sole question should be: 
Is it reasonable under all the circumstances that the new offer should be ac- 
cepted? So far the courts have borne a prejudice against a defaulting con- 
tractor which the law should not recognize, if it is to be consistent with the 
generally accepted principle of Miller v. Mariner's Church. If the courts 
would bear in mind that "the innocent party is simply entitled to his real 
loss" and that it is not criminal to break a contract, they would fall in line 
with Lawrence v. Porter with much greater alacrity. 

Other cases in accord with the principle but not mentioned above are : 
Ashley v. Rocky Mountain Bell T. Co., 25 Mont. 286 (but see Brasell v. 
Cohn, 32 Mont. 556) ; Lande v. Hyde, 66 Misc. Rep. (N. Y.) 259; Heilbroner 
v. Hancock, 33 Tex. 715. There are some pertinent dicta in: Howard v. 
Vaughan-Monnig Shoe Co., 82 Mo. App. 405, 410; Levin v. The Standard 
Fashion Co., supra, at 409; Chisholm v. Assurance Co., 112 Mich. 50, 56; 
Jackson v. Independent School District, no Iowa, 313 (but see The Louis 
Cook Mfg. Co. v. Randall, 62 Iowa, 244). 

There is a comprehensive note taking an opposite view from this one in 
10 Mich. Law Rev. 315. A. J. L. 

"Anglo-Saxon" and "Teutonic" Standards of Justice. — In The Kaiser 
Wilhelm II, 230 Fed. Rep. 717, the British shipbuilding firm of Harland & 
Wolff filed a libel against the steamship Kaiser Wilhelm II, owned by the 
North German Lloyd, a German corporation, for repairs made on the ship 
in libelant's shipyard in England. This suit was commenced before the Uni- 
ted States entered the war, and the court made an order dismissing the libel 
on the ground that Great Britain and Germany had each enacted laws for- 
bidding its subjects from making any payments to the subjects of the other, 
and as these enactments were merely declaratory of the common law of 
nations, neutrality would be best preserved by applying them to litigation in 
a neutral court. This order was reversed on appeal, for the reason that the 
vessel had been enabled to seek protection in an American port through the 
very repairs the libelant had made, and the lien which the libelant had upon 
the vessel would be lost if the cause were dismissed. 246 Fed. Rep. 786. 

But while this appeal was pending the United States entered the war as 
an ally of Great Britain against Germany, and the vessel was taken over 
by the United States government. These facts, under the admiralty practice, 
came properly before the court on the appeal, and it was held that justice 
to both litigants could best be secured by retaining jurisdiction until after the 
war, so that the German owner might have an opportunity to litigate its 



